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Introduction

Georgia has struggled to identify polices that properly differentiate between high-risk, violent offenders
and lower-risk, nonviolent offenders. Though Georgia’s response to a nonviolent crime has often been to
incarcerate, increasing prison populations and costs have led many to question whether probation or
diversion to drug or mental health treatment may be better for public safety, better for taxpayers and even
better for the offender. That was the conclusion reached in November 2011 by the Special Council on
Criminal Justice Reform for Georgians (“the Council”), a bipartisan council of prominent judges,
legislators and attorneys in Georgia that was authorized by the Legislature in 2011 to conduct a top-to-
bottom review of the state’s criminal justice system.?

Government often grows far beyond its necessary scope and traditional core functions. The fact that
public safety is a core function of government, however, does not mean that it should be excused from
scrutiny about its size and scope. It is important that policy-makers hold criminal justice agencies
accountable for their performance. From an accountability perspective, the Council’s report is
encouraging because rather than simply asking how many people are in prison, it asks whether public
safety is being served.

Prisons are certainly a vital part of an overall crime-fighting strategy, but “thinking outside the cell” when
it comes to those offenders who are less likely to pose a violent threat to the public can make Georgians
safer and save them money. At the end of 2007, one out of every 70 Georgia adults was incarcerated
compared with one out of every 100 nationally, and Georgia had the fourth highest incarceration rate in
the country.® However, the state’s recidivism rate — the proportion of inmates who are reconvicted within
three years of release — has remained unchanged, hovering just shy of 30 percent throughout the past
decade.” Moreover, the Council estimated that if no policy changes are made, the Georgia prison
population will grow by 8 percent from 2012-2016, and this will cost the state an extra $264 million in
corrections spending.’

Fortunately, there are solutions consistent with the principles of limited government, fiscal responsibility
and public safety that have proven successful in states such as Texas. The Council explored several of
these measures, such as diverting nonviolent drug possession offenders away from prison and into
treatment programs and implementing evidence-based practices in community supervision to hold
offenders accountable and reduce recidivism. The Council also recommended expanding accountability
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courts and developing clear criteria so that existing community-based residential corrections beds are
used for diverting appropriate offenders from prison rather than as an add-on for offenders who can be
safely supervised on basic probation.

This paper will review the most prominent recommendations that were made by the Council and discuss
how these recommendations have assisted other states in ensuring public safety, holding offenders
accountable and controlling corrections costs.

Georgia’s Corrections Challenges and Opportunities

Today, Georgia has nearly 56,000 inmates, more than double the number it housed two decades ago, even
though the state population has only grown by about 50 percent between 1990 and 2011.° Georgia also
spends more than $1 billion a year on corrections — one out of every 17 state dollars.” It is not clear,
however, that Georgia taxpayers are getting a good return on their dollars because nearly one-third of
offenders released from prison are reconvicted within three years.® Prisons are the appropriate place to
keep violent and dangerous offenders behind bars. But a truly tough set of policies would hold nonviolent
offenders accountable, not by incarcerating them, but by sentencing them to treatment and rehabilitation
programs where they would be forced to reckon with their substance abuse, mental health and behavioral
problems and become productive members of society once again.

Today, Georgia is sending many offenders to prison who could be more cost-effectively supervised in the
community. The Council’s report notes that 60 percent of the admissions in Georgia prisons are for drug
and property offenders, many of whom are at a low risk for re-offending.’ Five thousand of these
offenders were first-time admissions.'® Additionally, 3,200 offenders were admitted for drug possession —
rather than selling or trafficking — and two-thirds of these offenders are determined to be a low risk for
reoffending.™* Now, Georgia is suffering from prison overcrowding and rapidly increasing corrections
costs, and it is not clear that this incarceration-focused model, which has significantly expanded the size
and cost of state government, is keeping the Georgia public as safe as it could.

New Approaches to Nonviolent Offenders

There has been significant progress across the nation in identifying correctional alternatives that improve
public safety, contain corrections costs and hold nonviolent offenders accountable. These alternatives
include presumptive probation and treatment for drug offenders, mental health and drug courts,
performance incentive funding, electronic monitoring, the expansion of day reporting centers, and the
expansion of earned time credits for those in prison and under community supervision. The Council
recommended that all of these alternatives be considered by Georgia policy-makers.

Performance Incentive Funding

Performance incentive funding is an approach in which community corrections agencies that are
successful in reducing the rate at which offenders return to state prison receive a share of the state savings
achieved through reduced incarceration. The reinvested funding is dedicated to practices that are proven
to further reduce recidivism. This model not only reduces the prison population while improving
community supervision and public safety, but it does so without appropriating new funds. California
enacted such legislation in October 2009, the California Community Corrections Performance Incentive
Act (Senate Bill 678), which resulted in over 6,000 fewer prison commitments in the state in 2010."? Also
in 2009, Illinois enacted Senate Bill 1298, which allows counties to obtain additional state funds for local
probation programs if they agree to reduce their prison commitments by 25 percent compared with their
previous three-year average.”
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These policies are modeled after a successful juvenile justice funding policy in Ohio called RECLAIM
(Reasoned and Equitable Community and Local Alternative to Incarceration of Minors), which gives
money to counties that provide treatment to juveniles who would otherwise be incarcerated and deducts
funds for low-risk juveniles who are sent to state facilities.* The policy has been highly successful: The
recidivism rate for moderate risk youth placed through RECLAIM was 22 percent compared with a 54
percent rate for such offenders in state lockups.®

Presumptive Probation and Treatment for Drug Offenders

National research supports the efficacy of treatment. The Drug Abuse Treatment Outcome Survey of
10,000 participants found that residential treatment resulted in a 50 percent reduction in drug use and 61
percent reduction in crime while outpatient treatment resulted in a 50 percent reduction in drug use and 37
percent reduction in crime.*®

Georgia’s victories in implementing drug treatment requirements have been impressive. In 1994, then-
Chief Justice Robert Benham helped establish the state’s first drug court in Bibb County.'” Since 1999,
the number of drug offenders in the prison population declined by 10 percent.’® Nevertheless, the Council
concluded that more work can be done to divert these offenders to less expensive and more effective
treatment options. One thoughtful policy option proposed by the Council is to establish a presumption of
probation for drug possession offenders, but to enable the judge to override the presumption in the
interest of public safety.’ The presumption would only apply for offenders who have never been
convicted of violent, sex or drug trafficking offenses.”” The Council’s proposal would also allow for the
presumption of probation for those offenders convicted of first or second time sales, distribution or
manufacturing offenses upon a showing that the criminal conduct was driven by a substance addiction.*
In other words, only those who were “selling drugs to support their habit” would receive the
presumption.?

Alternatively, the Council suggested a different policy option: creating a simple possession statute for
cocaine and methamphetamine.? For example, the Council suggested introducing a weight-based system
in which amounts below one gram could be charged as simple felony possession, in order to identify and
treat most appropriately those offenders whose criminal conduct is likely based on addiction.?

Both of these policy options would help Georgia to recognize and treat drug addicted offenders whose
criminal activity is fueled by their addiction.

Mental Health Courts

Accountability Courts — sometimes called Problem Solving Courts — are specialized courts in which the
judge oversees the supervision and treatment of the offender. A mental health court, for example, diverts
certain mentally ill offenders from traditional sentencing, redirecting them into appropriate mental health
treatment. A clinical case manager screens offenders for participation in the court using a method
designed to identify individuals with serious mental disorders. Defendants who are on Axis | of the
Diagnostic and Statistical Manual of Mental Disorders, with conditions such as major depression and
schizophrenia, are typically eligible.

Rather than simply issuing a sentence and going to the next case, the judge coordinates mental health
services for the offender and monitors compliance. Smaller probation caseloads are typically used,
allowing case managers to effectively monitor participants’ compliance with the treatment plan.

A RAND Institute study of mental health courts found that “the leveling off of mental health treatment

costs and the dramatic drop in jail costs yielded a large cost savings at the end of [its] period of
observation.”® For example, in the Washoe County Mental Health Court in Reno, Nev., the 2007 class of
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106 graduates went from 5,011 jail days one year prior to mental health court to 230 jail days one year
after, a 95 percent reduction.”® Strikingly, the cost to the system was reduced from $566,243 one year
prior to mental health court to $25,290 one year after.”’

An evaluation of the Santa Barbara County (Calif.) Mental Health Court found that the participants in the
mental health court averaged fewer “jail days after treatment than they had before, with a greater
reduction in jail days for participants in the mental health court [than for those in the] traditional judicial
system.”?® The American Journal of Psychiatry reported that “participation in the mental health court was
associated with longer time without any new criminal charges or new charges for violent crimes.”?
Similar results have been achieved in the Delaware Mental Health Court. Of the 64 offenders who
participated in the first three years of the program, 57 completed the program, of which 53 did not
recidivate within six months of completion.

Mental health courts are relatively inexpensive to create compared to the potential benefit. Merrill Rotter,
the Medical Director and Co-Project Director of the Bronx Mental Health Court, notes that some of the
programs “cost as little as $150,000 while others cost multiples of that.”* In Georgia, where the Council
reports that 25 percent of the inmate population has been diagnosed with a mental health disorder, policy-
makers who have been exceptionally forward-thinking in the implementation of drug courts should also
consider how the expansion of mental health courts would benefit the state.*

Mental health courts do exist in largely urbanized parts of Georgia, but the Council recommended that the
courts be expanded across the state.*

Drug Courts

Drug courts, like mental health courts, are another example of an accountability court. As the Council
recognized in its report, drug courts are a proven alternative to incarceration for low-level drug offenders.
They offer intensive judicial oversight of offenders combined with mandatory drug testing and escalating
sanctions for failure to comply. Drug courts drew bipartisan support last year from White House Office of
National Drug Control Policy Director Gil Kerlikowske, U.S. Rep. John Boozman (R-Ark.), U.S. Senator
Lisa Murkowski (R-Alaska), U.S. Senator Barbara Mikulski (D-Md.) and U.S. Senator Richard Shelby
(R-Ala.).®

According to the National Association of Drug Court Professionals, the average recidivism rate for
offenders who complete a drug court program is between 4 percent and 29 percent, in contrast to 48
percent for those who do not participate in a drug court program.® Similarly, the Government
Accountability Office reported recidivism reductions of 10-30 percentage points below the comparison
group.® Drug courts have been found to be cost-effective: Their cost can be less than $3,000 per
participant and their estimated net savings, taking into account both reduced corrections spending and
avoided victims costs, average $11,000 per participant.®

There are currently 72 drug courts in Georgia, 33 of them adult felony drug courts, and they boast a two-
year recidivism rate of about 7 percent.®” Georgia policy-makers should explore developing criteria (such
as through a front-end risk assessment instrument, as recommended by the Council) to better identify
those offenders who could most benefit from drug courts.® The state’s goal should be to ensure that
limited drug court space is prioritized for drug offenders at risk of reoffending and that the lowest-risk
drug offenders who can succeed on basic probation do not take slots in drug courts.

Electronic Monitoring

Electronic monitoring has proven to be effective in supervising offenders. Among the types of electronic
monitoring, the Global Positioning System (GPS) is the most advanced because, while radio frequency
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monitoring allows the supervising authority to determine if the offender is at home, GPS satellite-based
monitoring tracks offenders wherever they go. This tool enables the supervising agency to determine
whether the offender is at work, attending treatment, in a prohibited zone, violating a curfew or traveling
out of state.

A Florida study found GPS has a “prohibitive” effect on absconding.*® Offenders in the study were 89-95
percent less likely to be revoked for a new offense if they were on electronic monitoring.*® This may be
because monitored offenders realize they will be caught for violations. The most sophisticated GPS
systems even have crime scene correlation, which allows police to determine if any monitored
probationer or parolee was at the scene of a crime.

The Council’s report encouraged the increased use of GPS, and Georgia policy-makers should indeed
continue to consider whether the use of electronic monitoring could be expanded, particularly as an
intermediate sanction for other medium- and high-risk offenders.* It is important to note, however, that
electronic monitoring and GPS are only tools. The tools make supervision more efficient, but they are
unlikely to replace the human relationships that are necessary in community corrections.

Expansion of Day Reporting Centers

While more expensive than traditional probation, day reporting centers still operate at a fraction of the
cost of prison and offer a highly effective alternative to incarceration. Originally established in England in
the early 1970s, these centers require daily check-ins, community involvement, surveillance, cognitive
restructuring therapy and other activities to correct criminal behavior.* Failures to comply with the
rigorous requirements are punished quickly and severely, but for those who graduate the results are
impressive.*®

For the reporting center in Rome, Georgia, the recidivism rate for graduates was 10 percent, which is
significantly lower than the state average.* The typical day reporting center costs approximately $20 per
day per person, and the Georgia Corrections Department estimates that the state could save $7 million if
day reporting centers were expanded statewide and recidivism dropped by just 1 percent.*

Expansion of Earned Time Credits for Completion of In-Prison Work and Education Programs
Policies that enhance the employment of offenders can reduce recidivism, thereby protecting public safety
and helping to control the prison population. Without a marketable skill, inmates face particular difficulty
finding employment upon release, increasing the odds that they will resume a criminal lifestyle. An ex-
offender who is gainfully employed is much less likely to commit another crime. A study by the
Washington State Institute for Public Policy found that correctional industries programs reduce recidivism
by 6.4 percent.® The Council recommended an expansion of earned time discharge for prison inmates
who participate in work and risk-reduction programs.

Furthermore, the United States Department of Education found that incarcerated offenders who
participated in education programs exhibited lower rates of recidivism after three years. Georgia currently
offers voluntary academic education for offenders without a high school diploma or GED at 91 sites in
the state. Approximately 3,000 inmates take the GED exam each year, and 74 percent of them pass it.*’
Instead of making prison education purely voluntary, Georgia should incentivize the programs with
earned time credits. Georgia currently imposes a ceiling of six months’ time off a sentence, but the
Georgia Department of Corrections and the Parole Board have agreed to raise the ceiling to 12 months.
Per the Council’s recommendation, inmates’ sentences would be incrementally reduced upon completion
of certain vocational/educational programs. Several other Southern states have implemented such
programs with impressive results.*

Expansion of Earned Time Credits for Offenders under Community Supervision

5|Georgia Public Policy Foundation www.georgiapolicy.org



Earned time credits could also be expanded for offenders under community supervision. According to the
Council, the average probation sentence in Georgia is 6.83 years, while the national average is 3.17
years.* Caseloads for probation officers are, therefore, exceptionally high (200 to 1). To combat this
problem, the Council recommended implementing earned compliance credits.*

By granting credits to offenders, Georgia will enable overstaffed probation officers to prioritize those who
present a greater threat to public safety while rewarding the good behavior of those who are in regular
compliance.

Conclusion

Legislators, prosecutors, judges and other stakeholders recognize that Georgia’s fiscal situation requires
renewed policy strategies to ensure that the state’s limited corrections dollars are spent properly. If
Georgia follows the recommendations of the Council, the savings could be significant.

In Texas, for example, policies that strengthened alternatives to incarceration helped taxpayers avoid
more than $2 billion in corrections spending.”* After implementing reforms to strengthen community
corrections, Texas not only averted the projected prison growth but also experienced a decline in the
prison population. This reduced use of incarceration has been attributed to judges and prosecutors having
greater confidence in probation and the increased availability of short-term sanctions and treatment beds
in the community.>

In Kansas, similar polices have contributed substantially to a 7 percent drop in the prison population, a 50
percent reduction in parole revocations and a 36 percent reduction in new crimes committed by
parolees.>

The Council’s recommendations for criminal justice in Georgia are a good starting point, but they are not
exhaustive. Other policy options — such as reducing employer liability for hiring ex-offenders — should
also be considered. The bottom line is that community corrections offer better solutions to Georgia’s
challenges than asking taxpayers to build another prison. Georgians cannot simply build their way out of
these problems. Instead, genuine change will require Georgia to ask: Does the public benefit from lengthy
prison stays for nonviolent offenders or would alternative sentences for these offenders be more effective?
By implementing targeted policy reforms, Georgia will find that it can dramatically cut costs and improve
public safety.

Marc Levin, director of the Center for Effective Justice at the Texas Public Policy Foundation and Vikrant
Reddy, Policy Analyst, Center for Effective Justice at the Texas Public Policy Foundation, wrote this Issue
Analysis for the Georgia Public Policy Foundation.

The Texas Public Policy Foundation is a 501(c)(3) non-profit, non-partisan research institute whose
mission is to promote and defend liberty, personal responsibility, and free enterprise in Texas and the
nation by educating and affecting policy-makers and the public policy debate with academically sound
research and outreach. Funded by thousands of individuals, foundations, and corporations, the
Foundation does not accept government funds or contributions to influence the outcomes of its research.

The Georgia Public Policy Foundation is an independent think tank that proposes practical, market-
oriented approaches to public policy to improve the lives of Georgians. Nothing written here is to be
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construed as necessarily reflecting the views of the Georgia Public Policy Foundation or as an attempt to
aid or hinder the passage of any bill before the U.S. Congress or the Georgia Legislature

© Georgia Public Policy Foundation (February 16, 2012). Permission to reprint in whole or in part is
hereby granted, provided the authors and their affiliations are cited.
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